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The President’s Page 


A WORD FROM THE EDITOR: 


President Gus Mack has been back East 
on a vacation and to attend the American 
Bar Association convention in New York. 
In his absence the Editor of the Bar 
Bulletin has borrowed this space to put 
before the membership of the Association 
some questions concerning the Bulletin. 

What do you, as members, expect of 
the Bulletin? Has it, in the last few years, 
met your expectations? Do you take the 
time to read the Bulletin? 

We have observed over the last few years a growing difficulty 
“article” material to meet press deadlines. There seems 


President Gus Mack 


in obtaining 
to be a decreasing number of manuscripts submitted to the Bulletin 
committee for consideration. Of those submitted, of course, there 
is always the problem of reader interest and editorial quality, This 
problem may reach the point where it indirectly lowers publication 
standards. The Bulletin committee, committed to publishing an 
issue each month, finds itself in a position where “something is 
better than nothing.” In this respect we seem to be competing for 
material with the law school law reviews. 
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Should this be the function of the Bulletin? In the past some 
have said “yes” to this question, and have reminded us that the 
law reviews do not publish enough “bread and butter” material. 
Yet who is to fill this need? 


Should the Bulletin attempt, more so than now, to report and 
chronicle the actual affairs of the Association? Should it publish 
more detailed accounts of the meetings of the Board of Trustees? 
Should the Bulletin continue publication on a monthly basis ? Should 
the Bulletin publish letters to the Editor ? None seem to be received. 
Is the business of the Association -conducted so satisfactorily that 
all of our 3600 members are satisfied—or uninterested ? 


These are all questions frequently in the minds of the members 
of the Bulletin committee. Maybe some of you have the answers 
to some of them. Maybe as to some there is no answer. Any 
comments ? 
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Constructive Trusts in Probate 
Proceedings: 


By PAUL E. IVERSON** 


Constructive trusts are established by extraordinary legal pro- 
ceedings and arise only under unusual circumstances. The most 
common situation in which a court is asked to order distribution 
of property differently than designated by will are the many cases 
involving contracts for testamentary disposition, either in con- 
sideration of an agreement to support the testator during his life- 
time, or to marry the testator, or to transfer property to him. 
Generally speaking, these contracts are enforceable the same as 
other contracts ; however, proof of the terms thereof must be clear 
and convincing. I will not discuss those contracts, but refer you to 
an excellent article covering this field of the law in 94 Corpus Juris 
Secundum, beginning at page 861. This article will cover the cases 
where, because of undue influence, fraud, or improperly interfering 
with, or preventing the execution or revocation of, a will, the courts 
have interposed constructive trusts to prevent an injustice from 
being perpetrated. 

Where the beneficiary of a will is declared a constructive trustee 
in favor of the one, who by the misconduct of the defendant, has 
been excluded from testamentary benefits, the trust does not act 
upon the will by modifying it, since the law requires wills to be 
wholly in writing. The trust acts upon the gift itself as it reaches 
the possession of the legatee, or as soon as he is entitled to receive 
it. The theory is that the will has full effect by passing an absolute 
legacy to the legatee, and that equity, in order to defeat fraud, raises 
a trust in favor of those intended to be benefited by the testator. 

These actions are usually instituted in a court of equity and are 


*From a speech delivered July 12, 1957, before American Bar Association, Committee 
on Real Property, Probate and Trust Law. 


**A B. Univ. of Utah, 1929; LL.B., Univ of Utah, 1931; Member, Los Angeles Bar 
Association (member, Board of Trustees); American Bar Association (chairman, Com- 
mittee on Real Property, Probate and Trust Law Decisions). 
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not actions to set aside the probate of a will or to reverse or modify 
any order in a probate proceedings. They are actions against the 
person or party who has received, or is entitled to receive, the prop- 
erty under the probate proceedings." 

In one state, Utah, the proceedings may be brought in the trial 
court itself to reopen the probate proceedings because of extrinsic 
fraud.” 

In each case, there must be either fraud or an improper. inter- 
ference with the testator which prevents him from leaving a will 
expressing his desire to enable the complainant to ask the court 
to establishd a constructive trust on his behalf. The case of U. S. 
v. Throckmorton® is the well-known leading case relating to ex- 
trinsic fraud and should be read by everyone having this problem. 

Where a decedent is improperly prevented from executing a 
valid will and his testamentary intent is satisfactorily established, 
the court will set up a constructive trust to carry out that intent. 
In the Indiana case of Thomas v. Briggs* decedent whose husband 
was her sole heir had a will prepared and repeatedly asked her hus- 
band to have it witnessed. He intentionally failed to have the will 
witnessed before her death. The equity court impressed the prop- 
erty coming into the hands of the husband with a constructive trust 
for the persons named in the unexecuted will. 

A case holding contrary is Cunningham v. Edwards*. Just prior 
to her death, the decedent showed the plaintiff a form of will which 
provided a legacy for plaintiff and asked him to get witnesses for 
the will, but the defendant, husband of the decedent, by threats 
and menacing conduct, forced the decedent to withdraw the request 
that persons come in and witness the will. Then the decedent said 
she would take care of it later, but died before doing so. In this 
case, the Ohio court refused to establish a constructive trust stating 
that “one cannot have a legal right to a non-existent legacy.” This 
decision seems to be contrary to the majority view, but might be 
distinguished by the fact that decedent changed her mind about a 
present intention of executing the will. 

In the California case of Reed v. Hollister® the defendent, an 

'Broderick’s Will, 21 Wall 503, 22 L. E. 599 (1874). Caldwell v. Taylor, 218 C. 471, 
23 P. 2d 758 (1933). Re Silva, 169 C. 116, 145 P. 1015 (1915). Brazil v. Silva, 181 C: 
490, 185 P. 174 (1919). 

2Weyant v. Utah Savings & Trust Company, 54 Utah 181, 182 P. 189 (1919). 

298 U. S. 61, 25 L. E. 93 (1878). 

498 Ind. App. 352, 189 N. E. 389 (1934). 


552 Ohio App. 61, 3 N. E. 2d 58 (1936). 
44 C. A. 533, 186 P. 819 (1919). 
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attorney, was the son and heir of the decedent, drew a will for his 
mother, who had the power of appointment under her brother’s 
will, which provided that in the event the mother did not exercise 
the power of appointment, the property should go to her heir. The 
attorney son drew the will defectively so that the power of appoint- 
ment did not dispose of the property. Since the defendant was a 
California attorney, I am sure the error was a mistake and not 
fraudulent! The California court said: 


“. .. the fact that both she and the defendant, who prepared 
the will, understood that the third clause was an execution of 
the power of appointment, would be sufficient of itself to raise 
an implied or constructive trust against the defendant. Whether 
the defendant, as legal adviser of his mother, was mistaken in 
his understanding as to whether said third clause was an exer- 
cise of the power of appointment, is unimportant, for it would 
be in the highest degree inequitable, and not to be countenanced 
by a court of equity, to permit an attorney at law, under whose 
direction and suggestion a will has been prepared, to himself 
seize and appropriate a part of the estate, which the testator 
intended, and which the attorney himself intended at the time 
the will was drawn, to go to another legatee or devisee. It 
seems that under such circumstances the attorney might well 
be held to be estopped to claim such bequest.” 

The cases in which an attempt is made to have a constructive 
trust decreed to carry out the intent of a testator where a will is 
not executed, are the most difficult to establish because, as has been 
noted, the terms of the proposed disposition must be clearly proved. 
It, therefore, appears almost imperative that this intent be estab- 
lished by a written document, either an unexecuted will or other 
written expression of the intent of the frustrated testator. 

Everyone is familiar with the fact that the probate of a will may 
be contested on the grounds that the testator was induced to exe- 
cute it through fraud. But is there any remedy after the time to 
contest the probate of the will has expired? Where a testator is 
induced to execute a will through false and fraudulent representa- 
tions, courts have held the distributee a constructive trustee for the 
heirs at law under certain circumstances. 

In Caldwell v. Taylor’, the decedent’s son instituted an action 
against a woman who had married his father, representing herself 
to be unmarried and a woman of good repute, and then had the 





7218 C. 471, 23 P. 2d 758 (1933). 
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decedent execute a will giving everything to her. This will was 
admitted to probate and the time for contesting the probate of the 
will had expired. The plaintiff alleged that the defendant had mis- 
represented her good reputation and unmarried status to the de- 
cedent and, in fact, was at the time, the legal wife of some other 
man and had a criminal record. Plaintiff also alleged that the de- 
fendant had misrepresented to him her true name so as to prevent 
him from obtaining the necessary information for contesting the 
will before the period for contest had expired. In this action, the 
son asked that the defendant be declared a constructive trustee of 
the estate for the plantiff. The trial court sustained a demurrer 
to the complaint, but the Supreme Court overruled it stating that 
if the defendant had induced the testator to execute a will, giving 
all property to her, through fraudulent misrepresentations and had, 
through fraud, prevented the son from contesting the will, the court 
of equity could entertain an action to establish a constructive trust 
for the son on all of the property received by her. 

In Zaremba v. Woods*, the defendant induced the decedent to 
execute a will giving everything to him. When the petition for 
probate of the will was filed, the defendant intentionally left out 
the name of plaintiff as heir at law so that the heir did not receive 
notice of the petition to probate and was unable to contest the will 
before the time provided by law expired. The Appellate Court 
indicated that the will might have been sustained except that where 
fraud was perpetrated on the heirs in the probate of the will, one of 
those heirs could later institute proceedings on equity to have the 
distributee declared constructive trustee of the estate for them. In 
this case, the Appellate Court distinguished a prior California case 
of Nicholson v. Leatham® where the court held that a probate pro- 
ceedings was not void because the names of all heirs were not all 
listed, where the omission was a matter of mistake and not fraud. 

Where a person induces another to make or not make a will 
leaving property to him on the false representation that he will 
distribute it to another, the courts will declare him a constructive 
trustee for that other person. 

In Tyler v. Stitt’® the decedent’s husband promised that if 


817 C. A. 2d 309, 61 P. (2) 976 (1936). 
28 C. A. 597, 153 P. 965 (1915). 
10132 Wisc. 656, 112 N. W. 1091 (1907). 
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everything was left to him, he would give one-half of the property 
to the plaintiff. After the estate was distributed to the husband, he 
failed to comply with the promise, and the Wisconsin court held 
that he was constructive trustee of one-half of that property. 


In Ransdel v. Moore", the decedent’s husband persuaded her 
not to make a will while she was on her death bed, saying he would 
distribute the estate as she desired. The Indiana court held that his 
promise was sufficient for it to establish a constructive trust of the 
property in his hands. 

An interesting case which shows where the line of demarcation 
is drawn is the Tennessee case of Robinson v. Denson’* where the 
defendant, who was a brother of the decedent, induced him to omit 
providing for the plaintiff, decedent’s son, in his will, saying that 
he, the defendant, would take care of the son out of his own estate. 
As a result, all of the decedent’s estate went to plaintiff's brothers 
and sisters. When defendant’s will failed to provide for the plaintiff, 
he instituted an action against his estate, and the court said that 
because the defendant had received no property by reason of the 
false representation, no action could be maintained. 

Where a person receives a bequest through a will which the 
testator is induced to not revoke, through the fraud or misrepre- 
sentation of the beneficiary, that person will be declared a con- 
structive trustee for the person who would have received the be- 
quest if the will had been revoked. 

In the New York case of Latham v. Father Divine’ it was 
alleged that the testator had made a will giving all of her property 
to Father Divine, and, thereafter, when Father Divine learned that 
she intended to execute a new will revoking the first one, by physi- 
cal force and undue influence, he prevented her from changing 
the will and then had the decedent operated on by a doctor engaged 
by the defendant, who, it is alleged, killed the decedent. The Court 
of Appeals in the State of New York stated that if the facts could 
be established as alleged, the defendant should be declared to be a 
constructive trustee for the property of the heirs of the decedent. 


The case of Graham v. Burch, a Minnesota case, decided twice 


11153 Ind. 393, 53 N. E. 767 (1899). 

123 Head 395 (1859). 

13299 N. Y. 22, 85 N. E. 2d 168 (1949). See also: Monach v. Koslowski, 322 Mass. 466, 
78 N. E. 2d 4 (1948); Brazil v. Silva, 181 C. 490, 185 P. 174 (1919); Kent v. Mahaffey, 
10 Ohio State Reports 204 (1859). 
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by the Supreme Court of that State, is a very interesting case. 
There the plaintiff contended that the decedent had placed her 
will in the stove, expecting that a fire would be later lit and it would 
be destroyed. Before lighting the fire, the defendant surreptitiously 
took the will from the envelope and then lit the fire. After her death, 
the will was admitted to probate and, in the first case, a will con- 
test’*, the court held that there was no proper revocation of the 
will because there was no actual destruction of it, and that the 
decedent had not done the necessary acts to complete the revoca- 
tion. In the second case’, the plaintiff instituted an action in 
equity to have the devisee declared constructive trustee because of 
the fraudulent acts referred to above, and the Supreme Court of 
that State, stated that the fraud or other wrong relied on must be 
proven clearly and satisfactorily, and because the relief is so extra- 
ordinary and the opportunity for false testimony is so great, the 
evidence must be so strong that the court could arrive at no other 
decision. The court then held that the plaintiff had not met that 
high burden of proof because the court said that it is only where 
it is fairly certain that the circumstances calling for the relief 
actually exists, that the extending of it may be justified. 

Numerous cases arise where there has been a property settlement 
agreement which is executed after a will has been signed, and, there- 
after, upon the death of the decedent, the will is probated. It has 
been held that, unless the property settlement agreement specifi- 
cally renounces the right of the party to take under the will, that 
the spouse may take under the will, if the will is not revoked there- 
after."® 

However, the California case of Weinstein v. Moers" is a very 
interesting one. Here, the plaintiff, who was the sole heir of the 
decedent, sought to impress a constructive trust on the property 
which decedent willed to the defendant, her husband. After the 
will was executed, a property settlement agreement was effected 
between the parties in which each agreed that they should not 
take any property from the other. It also was established that 
the decedent was told by the defendant that it was not necessary 


447 Minn. 171, 49 N. W. 697 (1891). 

1553 Minn. 17, 55 N. W. 64 (1893). 

%Estate of Crane, 6 C. 2d 218, 57 P. 2d 476 (1936); In Re Hadsell’s Estate, 120 
C. A. 2d 270, 260 P. 2d 1021 (1953); Bennett v. Forrest, 24 C. 2d 485, 150 P. 2d 416 
(1944). 

7207 C. 534, 279 P. 444 (1929). 
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for her to revoke her will, that the property settlement agreement 
took care of it. A few days after executing the property settlement 
agreement, the decedent was killed. In this case, the court im- 
pressed a constructive trust on the estate for the plaintiff, stating 
that the husband’s representation to the wife was a sufficient mis- 
representation to enable it to establish a constructive trust. 


Courts have even gone so far as to provide that a constructive 
trust can be asserted against persons who take the property know- 
ing of the fraud perpetrated by another person. 


In Pope v. Garrett’* the decedent had a will drawn leaving all 
of her property to plaintiff but as she was about to sign it, two 
of her heirs created such a disturbance that she was unable to 
execute the will. She died soon thereafter without completing the 
execution. In this action against all of the heirs, some of whom did 
not participate in the wrongful action but knew about it, the Texas 
court impressed a constructive trust. 


The general conclusion to be drawn is that one who by undue 
influence, or by fraud or its equivalent, induces, or by means un- 
lawful in themselves, prevents, or interferes in, the making, chang- 
ing, or revoking of a will, is chargeable as constructive trustee in 
relation to any property or assets by such means obtained and 
which but for the same would have gone to another. This is en- 
forceable by an action in equity and not one in probate. 


18147 Texas 18, 211 S. W. 2d 559 (1948); See also Osborn v. Hoyt, 181 C. 336, 184 
P. 854 (1919); contra Dye v. Parker, 108 Kansas 304, 194 P. 640 (1921). 
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To know what Man has Been—is to know what Man Is 
THE SOUTHWEST MUSEUM 


Fifty-four years ago the Southwest Society, far Western branch of the 
Archaeological Institute of America, dedicated itself to research of 
Southwest archaeology and the founding of a public museum for Los 
Angeles. Under its policy that “the best in the world is just about 
good enough for this community,” the Southwest Museum emerged 
to take its place high in the ranks of modern museums. Its extensive 
libraries and displays remain unequaled in this part of the world for 
study of Southwest history. 


That same year (1903) the TRUST DEPARTMENT 


Security-First National Bank 

established its Trust Department. 1 = 

In the 54 years since, thousands of ECURITY FIRST 

Southlanders have found this NATIONAL BANK 

Bank unequaled for competent 

handling of their Trust needs. 
Head Office: Sixth & Spring Sts. 

Telephone MUtual 0211 
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Mr. Dooley Discovers A 


Unanimous Dissent‘ 


By JAMES M. MARSH* 


“Every one of them dissented,” said Mr. Dooley. “It was unani- 
mous.” 


ur 


They’s nine jedges on that coort, and everyone of them dis- 
sented—includin’ me brother Brennan, who wrote the opinion 
they’re all dissentin’ from.” 





“That don’t make sinse,” said Mr. Hennessy, “You can’t have 
all the jedges dissentin’—it’s impossible.” 

‘Well, it may be impossible, but it happened anyhow,” said Mr. 
Dooley, “And it’s printed right here in the Coort’s own Joornal of 
its Proceedings for February 25th.” 

“Read it for yourself : 

“No. 28. James C. Rogers, petitioner, v. Missouri Pacific Rail- 
road Company, a Corporation. On writ of certiorari to the Su- 
preme Court of Missouri. 

“Judgment reversed with costs and case remanded to the Su- 
preme Court of Missouri for proceedings not inconsistent with the 
opinion of this Court. 

“Opinion by Mr. Justice Brennan. 

“Mr. Justice Burton concurs in the result. 

“Mr. Justice Reed would affirm the judgment of the Supreme 
Court of Missouri. 

“Mr. Justice Harlan, dissenting in Nos. 28, 42, and 59 and con- 
curring in No. 46, filed a separate opinion. 

“Mr. Justice Burton concurred in Part I of Mr. Justice Harlan’s 
opinion. 

“Mr. Chief Justice Warren, Mr. Justice Black, Mr. Justice 
Douglas, Mr. Justice Clark, and Mr. Justice Brennan concurred 
in Part I of Mr. Justice Harlan’s opinion except insofar as it dis- 
approves the grant of the writ of certiorari. 


tThis article first appeared in the June, 1957, issue of The Shingle, published by the 
Philadelphia, Pennsylvania Bar Association. 
*With apologies to the late Finley Peter Dunne. 
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“Mr. Justice Frankfurther filed a separate dissenting opinion 
for Nos. 28, 42, 46, and 50.” 
“See what I mean,” said Mr. Dooley. “Each and ivery one of 
them dissented in this No. 28, called Rogers varsus the Missouri 
Pacific. Even Brennan, J., who wrote the opinion for the Court. 
He signed Harlan’s dissent. Me old friend Holmes would’ve sooner 
been caught with a spilt writ than to show up on both sides of a 
case like that.” 

“But Brennan only signed Part I, and he says ‘except insofar 
as,’”’ said Mr. Hennessy, “don’t that mean anything?” 

“Sure it does,” said Mr. Dooley. “It means Brennan dissents 
from Harlan, too. I guess he figgers one good dissent deserves 
another.” 


’ 


“Where was me friend Burton?” asked Mr. Hennessy. 

“He’s all over the place,” said Mr. Dooley. “As they say, he 
concurs in the result—which means he likes the answer but he 
can’t stand Brennan’s opinion. Thin he concurs in wan part of 
Harlan, J., but he can’t stand the rest of him either.” 


“How could they git in such a mess?” asked Mr. Hennessy. 





“That’s what Felix says 
Mr. Dooley. 


“Felix who?” asked Mr. Hennessy. 


in twinty thousand words,” said 


“Frankfurter,” said Mr. Dooley. “He’s a Havvard, and a per- 
fesser at that ; he gave the rest of them a free lecture in this case— 
and that ain’t like most of them Havvards, they come pretty dear.” 

“Well, what happened to this fellow Rogers anyhow?” asked 
Mr. Hennessy, “and the Missouri Pacific.” 

“Plenty,” said Mr. Dooley. “Rogers gits his money, wich the 
supreme coort of Missouri said he couldn’t have ; and the Missouri 
Pacific gits to pay it, wich they would probably just as soon not do.” 

‘“How’s come?” asked Mr. Hennessy. 

“Well, pinitratin’ all the joodicial gobbley-dook, it’s like this: 
Rogers was workin’ on the tracks of the Missouri Pacific and he 
fell off a culvert; the jury gave him damages but the Supreme 
Coort of Missouri took them away.” 


“Then the Supreme Coort of the United States listened to the 
loiyers’ argyments and gave Rogers his money back again. Me 
brother Brennan is supposed to tell the reasons why—at three 
hunderd fifty two U. S. five hunderd, which sounds like the odds 
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against anyone but a Philadelphia lawyer understandin’ the case. 

“But Felix says ‘Brennan, me boy, we shoodn’t have took this 
case in the first place, we shoodn’t have decided it in the second, 
and we shoodn’t be ladlin’ out the railroad’s money anyway—it 
ain’t becomin’ to this high coort’.. . .” 

“Then Harlan, J., says ‘Ye’re half right, Felix, but ye’re wrong 
there where ye say we shoodn’t decide the case; but I dissent from 
me brother Brennan givin’ him the money, too.’ 

“And thin Brennan says ‘Ye’re half right, too, Harlan, and I 
agree with your Part I “execpt insofar as.”’” 

“And so Brennan signed Harlan’s dissent from Brennan’s own 
opinion, and so did Warren, Black, Douglas and Clark, JJ., the 
same ones who signed Brennan’s opinion in the first place.” 

“I tell ye, Hennessy, it’s a demoralizin’ situation. Here’s the 
highest coort in the land, and they’re all half right but none of 
them are all right, and they’re tellin’ on each other at that.” 

“But what about me friend Stanley Reed?” asked Mr. Hen- 
nessy, “He didn’t sign anybody else’s opinion, did he?” 

“No, he was the smart wan” said Mr. Dooley, “He quit.” 

“He quit?” said Mr. Hennessy, “Just like that?” 

“Just like that” said Mr. Dooley, “He voted loud and clear to 
back up the Supreme Court of Missouri—and then he quit.” 

“On February 25th he did it, right after they handed down 
this Rogers case. He walked out of that court that same day and he 
hasn’t been back since.” 

“Well,” said Mr. Hennessy, “I don’t blame him, I’d quit too.” 

“That's the trouble with thim judges, though,” said Mr. Dooley. 

‘“What’s that?” asked Mr. Hennessy. 

“They don’t quit often enough,” said Mr. Dooley. 
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The Papers of James Madison 


Under the joint sponsorship of the University of Chicago and 
the University of Virginia, and with generous financial aid from 
the Ford Foundation, the Rockefeller Foundation, and the Com- 
monwealth of Virginia, a project was launched in the autumn of 
1956 to publish a comprehensive edition of the writings of James 
Madison, including the letters written to him and whatever papers 
of his wife throw light upon his career. In its origins this project 
owed much to the encouragement of Dr. Philip M. Hamer, execu- 
tive director of the National Historical Publications Commission, 
and to Dr. Julian P. Boyd, editor of The Papers of Thomas Jeffer- 
SON, 


Few Americans have had a longer or more notable record of 
public service than James Madison (1751-1836). A framer of the 
first Virginia Constitution, member of the Continental Congress, 
known as the chief architect of the Federal Constitution and its Bill 
of Rights, co-author of The Federalist, and eight years each as 
Congressman, Secretary of State, and President, Madison was out- 
standing among his contemporaries. His observations upon the 
science of government, practical problems of statecraft, and the 
role of the United States in a divided world are as timely today as 
they were a century and a half ago. 


The forthcoming edition of Madison’s works, perhaps twenty- 
two volumes in all, will be published by the University of Chicago 
Press. It is hoped that the first volume will appear in 1960. 


Most of the Madison manuscripts are in the Library of Congress, 
the National Archives, and several other depositaries. A card index, 
prepared at the University of Virginia, will aid greatly in the hunt 
for the rest of his manuscripts. In all likelihood, however, there are 
many stray papers of Madison or his wife, either unpublished or 
once published in little-known newspapers, magazines, or books, 
which heretofore have eluded scholars in their research. 


The present editors, desiring to make their edition as complete 


as possible, earnestly seek the co-operation of anyone who owns a 
letter or other writing by or to Madison, or by his wife, or who 
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knows of its location, or recalls a Madison item printed in an out- 
of-the-way publication. Information of this kind will be most help- 
ful. The ownership of every manuscript will be noted in the forth- 
coming volumes, and the owner’s permission to print will be grate- 
fully acknowledged. Should any owner of a Madison manuscript 
prefer to remain anonymous, his wish will be respected. 


Please address : 
The Papers of James Madison 
1126 East Fifty-ninth Street 
Chicago 37, Illinois 


CRY 
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Law, Lawyers and the Theatre 


By ARTHUR M. APPLEBAUM 


After seeing the fine production of “Inherit The Wind” in Los 
Angeles, recently, | recalled that many of the most successful plays 
to hit Broadway have involved lawyers, trials and legal technicali- 
ties. 

“Inherit The Wind” is the thinly disguised Scopes trial with 
Paul Muni scoring his greatest theatrical triumph as the great trial 
lawyer, Clarence Darrow. By coincidence, Muni scored an earlier 
stage triumph as the questionable attorney in Elmer Rice’s “Coun- 
selor At Law.” Rice, with his legal background, has used the law 
and lawyers in many of his plays, including “On Trial” and “The 
Adding Machine.” 


Howard Lindsay played an attorney in his own “Remains To Be 
Seen.” “The Winslow Boy,” by Rattigan, involves a legal miscar- 
riage. Gilbert and Sullivan had fun with “Trial by Jury” and in 
the “Mikado” the popular “object sublime” is to have the “punish- 
ment fit the crime” ; the dream of many an idealist. “The Night Of 
January 16th” has a courtroom as its only set and the “jury” con- 
sists of members of the audience who actually arrive at a verdict 
each performance ! 


Lavery’s “Magnificent Yankee,” the story of Supreme Court 
Justice Holmes, saw the most magnificent performance of the long 
and distinguished career of the late Louis Calhern. The beloved 
“Winterset” is based on the Sacco-Vanzetti case of Massachusetts 
and Dreiser’s play, “An American Tragedy” is based on an Upper 


New York State murder trial. 


Other plays with legal titles include “Ladies Of The Jury,” 
“Gentlemen Of The Jury,” “The Trial Of Mary Dugan,” Gals- 
worthy’s “Justice,” John Wexley’s “They Shall Not Die,” “The 
Last Mile,” and the “Caine Mutiny Court Martial” with Lloyd 
Nolan giving what many, including the writer, consider the finest 
stage performance of our generation as the neurotic Captain Queeg. 
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It is realized that one could write ad infinitum concerning plays 
with legal premises. The above are offered only as introduction to 
what I consider outstanding “good theatre” among plays of this 
type. 

Ferene Molnar, the recently deceased Hungarian playwright, was 
very fond of writing about lawyers, although some of his legal 
characters were far from complimentary to the profession. One 
of his plays even bears the title, “The Lawyer.” Molnar’s most suc- 
cessful play, (other than “Lilliom,” which includes a celestial Judge 
and his verdict on Lilliom) is my favorite choice, “The Good 
Fairy.” 

Max Sporum, the lawyer in “The Good Fairy,” is an unsuccess- 
ful lawyer, however ethical and full of legal knowledge and ability. 
The wit of Molnar is throughout. Typical is the scene with his only 
client who is infatuated with a woman he believes to be the wife 
of the attorney; a fact the attorney has reluctantly led him to be- 
lieve. The client, infuriated, bursts into the shabby office and ex- 
citedly tells the attorney that a car backed into his vehicle, smashed 
his expensive headlights and its driver drove off without stopping 
or exchanging licenses. He had followed the car and caught up with 
it when it parked before an apartment. He saw the driver and a 
woman step out. Both went into the apartment house. Several hours 
later they both came out. A cab drove up. The woman gave the man 
a lingering kiss .. . “And, Mr. Sporum, I recognized that woman 

.. it was your charming wife!!! What do you say to that 7???” 


Sporum looks at his client, weighs his words carefully and 
thoughtfully, and quietly states, ““The other car must pay for your 
smashed headlights under the theory of damage.” 


Molnar’s interpretation of an attorney who goes from rags to 
riches overnight and whose greatest ambition is to have a very fine 
pencil sharpener is fascinating theatre as well as wonderful read- 
ing. 

There will always be plays of law and lawyers, because the legal 
profession at times is involved with fascinating situations which 
interest the public and oftimes make for good theatre. There will 
be good plays and bad plays, but, always there will be plays about 


the legal profession. 
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TAX REMINDER 
SPLITTING THE PATENT 
By STUART B. WALZER* 


Frequently, the owner of a patent desires to divide his patent into 
its various uses and to sell the various applications of the patent 
to a number of different purchasers. For example, Mr. Smith in- 
vents a new hydraulic system for use in barber chairs. The inven- 
tion is also adaptable for use in dental chairs. He desires to license 
the patent of his hydraulic system to a manufacturer of barber 
chairs. He is also approached by a manufacturer of dental equip- 
ment, and an offer is submitted for the purchase of an exclusive 
license in the dental field. Mr. Smith is anxious to license his in- 
vention in as many fields as possible, but he is also anxious that 
any moneys he receives for the licensing of his invention will not be 
treated as ordinary income. Will the license of his invention in 


various fields, sometimes euphemistically designated as the “split- 


ting” of his patent, result in capital gain or in ordinary income? 


The splitting of a patent and the acquisition of capital gains’ 
treatment may be mutually exclusive aims under Section 1235 
of the Internal Revenue Code of 1954. Section 1235 qualifies for 
capital gain treatment: “A transfer of property consisting of all 
substantial rights to a patent .. .” The question arises as to the 
meaning of the phrase “all substantial rights.” Proposed regula- 
tion Section 1. 1235—2(b)(1) defines the term “all substantial 
rights” as meaning all rights which are clearly of value when any 
rights in a patent are transferred. It is apparent that upon the 
granting of a license to the manufacturer of barber chairs, for use 
in barber chairs only, Mr. Smith will not have transferred all rights 
which are clearly of value. Neither will he have transferred all 
rights which are clearly of value if he reserves in himself the rights 
to any valuable application of the patent. He must transfer out 


*Member of the Taxation Committee, Los Angeles Bar Association; L.L.B. Harvard, 
1951; Winner Junior Barrister’s Essay Contest, 1956; Instructor, Southwestern Uni- 
versity Law School; Member Los Angeles and American Bar Association. 
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everything to one licensee or he will not qualify the proceeds of 
the license for capital gains’ treatment under Section 1235. 


It may be concluded that there is very little possibility of selling 
the various uses of a patent to different persons and still obtaining 
capital gain treatment under Section 1235, IRC. However, there 
is some possibility that patent rights may be split under Section 
1221, IRC, and still qualify for capital gain treatment. Section 
1221 is similar to the old Section 117j, of the Internal Revenue Act 
of 1939. If Section 1221 applies to patents, as did 117j, it may be 
that the cases decided under 117j are still relevant. A very interest- 
ing case is that of Lamar v. Granger, 99 F. Supp. 117 (1955) in 
which the taxpayer assigned his entire patent to a third party, with 
the third party then licensing back to the taxpayer certain applica- 
tions of the patent. It was held that the original transaction “‘con- 
stituted the sale or assignment of all rights which taxpayer had in 
the grants of the patent, with the license back for two fields.” The 
original sale was held to qualify for capital gain treatment. Several 
other cases, more limited in their scope than the Lamar case are 
United States v. Carruthers, 219 F. 2d 91 (1955), and First Na- 
tional Bank of Princeton v. United States, 136 F. Supp. 818 (1955). 


If the attorney has the opportunity to mold the sale of the 
patent he should take the conservative course and advise his client 
to sell the entire patent and let the purchaser subdivide the patent. 
Such a sale will qualify as a capital gain transaction under Section 
1235, IRC. If, as is so often the case, the taxpayer comes to the 
attorney after already having sold various applications of his patent 
to several different parties, then the attorney may possibly find 
some solution under Section 1221, IRC, and the 117j cases. 


BD 
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Annual Report of the Committee on 
Juvenile Court of the Los Angeles Bar 
Association for the Year 1956-1957. 


At the outset of the year, three sub-committees were formed to 
undertake the detailed work of the committee: a Sub-committee on 
Practice Before the Juvenile Court ; a Sub-committee to Study the 
Juvenile Court Law and Related Statutes ; and a Sub-committee on 
Juvenile Detention Facilities. 


The Sub-committee on Practice Before the Juvenile Court pre- 
pared a pamphlet dealing with the practice and procedure of the 
attorney before the Juvenile Court and the relationship of the at- 
torney, the court and the probation officer. Approximately 4,300 
copies of the pamphlet have been distributed to attorneys and pro- 
bation officers, as well as Juvenile Court Judges in various parts 
of the United States, at their request, since the initial printing of 
the pamphlet in the Los ANGELES Bar BuLLETIN in August 1955. 


The Sub-committee to Study the Juvenile Law and Related 
Statutes made a preliminary study of the New York Youth Court 
Act, which took effect February 1, 1957. Further study of the 
results of this Act in connection with possible changes in our own 
Juvenile Law is anticipated. 


This Sub-committee reported that a marked improvement in the 
administration of juvenile justice in Los Angeles County in that 
Juvenile Court policy in respect to “D.A. Holds” had been changed 
and that in the future Juvenile Court Judges would no longer issue 
any “D.A. Holds.” In the past Juvenile Court judges followed the 
practice of issuing, at the request of the District Attorney, so-called 
“D.A. Hold” Orders relating to juveniles who were material wit- 
nesses in criminal cases. The effect of the “D.A. Hold” was to keep 
the juvenile under detention, sometimes incommunicado, pending 
trial of the criminal case. In the majority of such situations, the 
juvenile’s record would have justified detention in any event ; how- 
ever, in a few instances the juvenile involved was not at fault in 
any way, and the only purpose of the Order was to keep persons 
from coming in contact with a juvenile who might influence his 
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“Someone should tell him about 


Title Insurance and Trust Company’ 


Once is enough to pay estate taxes! Multiple taxation of 
your client’s estate can be avoided if the right steps are 
taken at the right time. The Accounting Section of our 
Estate Planning Department is available to help you attain 
that happy result and other tax savings — without cost. 
Our trust services also afford you and your client experi- 
enced help in handling probate, testamentary trust, living 
trust, and other fiduciary matters. For probate and all 
other legal services, we retain the attorney who drafted 
the instrument. Call our Estate Planning Department, 


MAdison 6-2411. 
Southern cttiasQD o Trust Company 


Title Insurance and Trust Company 


433 SOUTH SPRING STREET, LOS ANGELES 54 
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testimony adversely to the prosecution. In the opinion of the com- 
mittee, the elimination of the “D.A. Holds” represents a marked 
improvement in the administration of juvenile justice in Los An- 
geles County. 

The Sub-committee on Juvenile Detention Facilities reported 
that the so-called “juvenile tank” of the County Jail, which had 
formerly housed upwards of 100 older boys in the 16 to 18 age 
groups when necessary, had been discontinued. It was necessary 
to lease a section of the Lincoln Heights Jail from the City of Los 
Angeles during the year to provide accommodations for 75 of these 
older boys pending the completion of the enlargement of Biscaluiz 
Center in March 1957. Additional space being necessary, 21 of 
the older boys were housed at the Georgia Street Jail. At the Lin- 
coln Heights Jail, a program to occupy the time of the boys con- 
fined there was established, but no such program existed for the 
boys kept at the Georgia Street Jail. 

This Sub-committee reported that the overcrowding at Juvenile 
Hall has been continual for several years and that the situation 
has not changed. The County Fire Department has established the 
maximum capacity for delinquent boys at 431 and for delinquent 
girls at 158. Although an emergency facility at Mira Loma, re- 
cently established, had permitted transfer of 52 boys from Juvenile 
Hall, the Sub-committee was advised that on the morning of Janu- 
ary 30, 1957, there were 531 delinquent boys and 188 delinquent 
girls in custody at Juvenile Hall. In addition, on the same day there 
were 75 boys in confinement at Lincoln Heights Jail and 19 at 
Georgia Street Jail. 

On July 8, 1954, the voters of Los Angeles County approved a 
bond issue amounting to $1,950,000.00 to provide funds for addi- 
tional Juvenile Hall facilities. The Board of Supervisors decided 
to construct these facilities on County owned property near Downey 
and this facility is expected to be completed in July or August of 
1957. It is impossible to predict with any accuracy whether the 
Downey facility when completed will be sufficient to eliminate the 
necessity of detaining juveniles in the County and other jails as 


at present, although a substantial improvement is expected. 
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The Committee concluded its report with these recommendations : 


(1) The Committee on Juvenile Court should be continued in 
existence in accordance with the enabling resolutions which cre- 
ated it. 


(2) An additional 1,000 copies of the pamphlet “The Attorney 
and the Juvenile Court” should be authorized so that anticipated 
demand could be supplied. 


(3) The Committee should examine with care any legislation 
which may affect the administration of juvenile justice. 


(4) The Committee should continue to study the “New York 
Youth Court Act” and other newly devised methods for dealing 
with juvenile offenders with a view to recommending changes, if 
needed, in our own Juvenile Court Law. 


CRY) 


Printing wie 


is more than ink and paper. 


That is especially true of financial, legal and corporation 
printing. Only through years of intimate contact with prob- 
lems arising in connection with the printing of Registration 
Statements, Prospectuses, Loan Agreements, Indentures, 
Annual and Interim Reports, Legal Documents and the like 
can the type of practical experience be acquired that 
ensures prompt, accurate and absolutely confidential service. 
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Scanning the Minutes 


and Reports 


(EDITOR’S NOTE: The Bulletin Committee receives copies 
of the minutes of the meetings of the Board of Trustees of the Los 
Angeles Bar Association and the reports of the various committees 
of the Association. From time to time the Bulletin will present in 
this space, digest of items from the minutes and reports which are 
considered by the Editors to be of general interest to the member- 
ship. ) 


The Board of Trustees adopted a resolution to enable the Asso- 
ciation to apply to the Fund for the Republic, Inc., for a grant of 
$12,500.00 to be used in providing a program of lectures in high 
school and junior college to familiarize students with the history, 
nature and application of the Constitution of the United States. 
The application for funds was made subject to the approval of 
the Board of Trustees of the Association as to the terms of the 
grant. 

The Board approved a rider, or policy endorsement, received 
from the National Casualty Company to be attached to and made 
a part of the Los Angeles Bar Association Professional Group 
Accident and Sickness Insurance Policy 998P, No. 2006, issued 
by the National Casualty Company. The endorsement amends part 
I—Principal Sum and Dismemberment Indemnity—to give an in- 
sured an option of taking $200.00 per month up to a period of five 
years, or $10,000.00 cash in the event of a loss of two members 
of the body and provides the same optional arrangement for the 
loss of any one member with a minimum of $5,000.00. 

After being informed by the National Casualty Company that 
the high loss ratio on the over age seventy group was endangering 
the Association’s entire program, the Board approved a rider, or 
policy endorsement, amending part VIII—Individual Termina- 
tions—of the Association’s Group Accident and Sickness Insurance 
Policy to provide for termination of a member’s benefits at age 
70 by adding the following clause: 


“(5) On the premium due date coinciding with, or 
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THE TWENTY-ONE 
| FASHIONABLE WIVES OF THE 
MERCHANT OF BAGDAD 


There once was a merchant of Bagdad who 
married twenty-one fashionable wives. 

That was quite a lot of ladies, as the mer- 
chant soon learned. For, plumpness being all 
the rage in Bagdad, his twenty-one fashion- 
conscious wives consumed a vast amount of 
provender. Indeed, they threatened to eat him 
out of house and harem. 

As a result the merchant spent all of his 
time behind his desk in the bazaar building 
up his business. It prospered. 

One night as he plodded wearily home he 
was met by his faithful servant. 

“Boss,” said the faithful servant,“ have sad 
news. Your harem has burned down and with 
it all your fashionable wives.” And he wept. 

“Alas,” said the merchant while a not- 
very-large tear trickled down his beard. “And 





I must say it is very kind of you to weep for 
them, too.” 

“Weep for them!” said the faithful servant. 
“With Bagdad community property laws such 
as they are, you owe the Caliph inheritance 
taxes on ten and one-half times what you are 


> 


worth.* Boss, I weep for you.’ 


MORAL: Unnecessary taxes may be both 
foreseen and avoided through proper estate 
planning. The experience of Bank of America 
may assist you in saving thousands for your 
clients’ estates. Any branch can arrange an 
appointment for you and your client with one 
of our Trust Officers. 


*If you want to know how we figured this one out, 
drop us a line. 
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immediately following the date a member attains his seven- 

tieth (70th) birthday anniversary.” 
The Board resolution authorizing this amendment of part VIII of 
the policy provided that all claims pending at the present time with 
insureds over the age of 70, and any claims that may arise in the 
future with insureds prior to the discontinuance of the policy due 
to age limitations, shall be continued and paid in full regardless of 
cancellation of the policy due to age limitations. 


The report of the Committee on Public Relations was submitted 
to the Board. The projects undertaken by the Board to improve 
public relations between the Association and the public were nu- 
merous and consisted, among others, of the following : 

A. Publication and distribution of 25,000 copies of a pamphlet 
entitled “How Do Lawyers Charge.” 

B. Two series of discussion of programs entitled “Know Your 
Lawyer's Services,” which were sponsored by the Wilshire Bar 
Association and the Valley Bar Association, respectively. The 
series were held weekly for four succesive weeks. 

C. An attempt to establish a speakers’ bureau to provide speakers 
for schools and organizations who requested the same. Some diffi- 
culty was experienced in this connection due to certain “jurisdic- 
tional” problems which arose by reason of the Junior Bar’s opera- 
tion of a similar bureau. However, these difficulties have been 
largely ironed out, and the committee has been in contact with the 
head of the Los Angeles Senior High Schools with regard to fur- 
nishing speakers for classes on senior problems. 

D. The Committee sponsored an exhibit on behalf of the Los 
Angeles County Lawyers at the Los Angeles County Fair in 
Pomona: The Committee was greatly aided by the Lawyers’ Wives 
Club and Pomona Bar Association. The Committee maintained a 
booth on the main grandstand next to the education booth and 
distributed pamphlets entitled “Should You Be A Lawyer,” “How 
Do Lawyers Charge,” “When To See A Lawyer,” “An Hour of 
Prevention,” “What Your Family Lawyer Can Do For You,” 
“Before You Go Into Business,” “When You Are In A Law 
Suit” and “Law In Action.” A total of approximately 25,000 
pamphlets were distributed to the public. 


E. A Sub-committee to Promote Better Internal Relations 
\mong Members of the Bar was appointed. The sub-committee 





284 Los ANGELES BAR BULLETIN 


sent a letter to the Chairman of each of the other 27 committees 
of the Los Angeles Bar Association inviting their comments and 
suggestions as to how relations between the lawyers and the pub- 
lic could be improved. There were 10 replies to the 27 letters and 
only 4 replies were more than polite acknowledgments. The sub- 
committee reported that : 


“Subsequently, substantially the same letter which was sent to 
the committee chairmen was published in the Los ANGELES Bar 
BULLETIN inviting suggestions from all members of the Bar—2 
responded. One attorney made suggestions concerning facilities 
for parties and witnesses provided in the plans for the new Court 
House and a copy of his letter was sent to the Chairman of the 
1955 Court House Committee. The other attorney expressed the 
view that lawyers could improve the esteem in they were publicly 
held by paying their bills more promptly.” 


F. A committee was appointed by the Board of Trustees to nego- 
tiate a contract with Columbia Broadcasting System for the filming 
of a series of television shows concerning the legal profession. This 
program was to have been put out in cooperation with the Los An- 
geles Bar Association, it to receive screening credit therefor. Un- 
fortunately, after the contract was fully negotiated by the com- 
mittee and representatives of C.B.S., the American Bar Association 
was substituted in place of the Los Angeles Bar Association. 


BY 
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By George Harnagel, Jr. 


Early in its infancy, or perhaps it was 
its rejuvenated infancy, we averred in this 
column that The Brief Case of the San 
Francisco Bar Association was one of the 
most interesting of the bar association 
publications to come our way. Despite its 
seemingly insatiable lust for bold-faced 
type, we stand by that averment. 

One of the features presently adding 
zest to The Brief Case is a department 
conducted by Dean David E. Snodgrass 
uf Hastings College of Law entitled “Leafing Through Law Re- 
views.” Typically it consists of a series of short reports on a variety 





George Harnagel, Jr. 


of subjects currently under discussion in one or more of the law 
reviews and typically each report ends with a brief, italicized 
Snodgrassism. 


For example, he recently reported on a case in which an executor 
was held liable for libel because of the filing of a will containing 
some animadversions of the testatrix anent a former spouse. He 
concludes with the following inquiry directed to his opposite num- 
ber on the Berkeley campus: 


Memo to Dean Prosser: What is the liability of an ex- 


ecutor who refuses to file a libelous will? 


Conviction Without Dissent 


“Like many another judge, I have had to learn to give up dis- 
senting while holding fast to a conviction. Thus I still believe, 
though still against the odds, in a dissent of several years ago 
against the California rule that presumptions are evidence and as 
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such can be weighed. I no longer believe that it serves any usefui 
purpose to reiterate that dissent. It rests with the professors and 
practicing lawyers to revive it in commentary if they see fit, or t 
hasten its oblivion by criticism, or to let it wither away if the 
choose in the stillness of indifference.”—From an address by Justice 
Roger J. Traynor before the University of Chicago’s Conferenc« 
on Judicial Administration. 





x * 
This Might Have Been Interesting 


“Ross Collins (Meridian) addressed the students and faculty oi 
the University of Mississippi School of Law on the topic “The 
United States Supreme Court—Qualifications for Membership’.”— 
“The Mississippi Lawyer.” 


Ooo 
Anybody for Texas? 


“{T|he Chamber of Commerce at Darrouzett, Texas, is inter- 
ested in finding a lawyer who would like to locate in that town.” 


—Texas Bar Journal. 
* * 


The Black Sheep 


According to Res Gestae, publication of the Indiana State Bar 
Association, the following appeared in a lawyer’s obituary in an 
Indiana newspaper : 

“| Decedent] decided after graduating from the local school, that 
he wished to become a lawyer. However, his parents, who were 
very religious, had no desire to have a lawyer in the family and 
refused to finance his education.” 

nse 


The Root of the Trouble 


“During the year 95 complaints were dealt with, . . . . While 
all of these complaints were necessarily investigated the great ma- 
jority disclosed no evidence of professional misconduct or unbecom- 
ing conduct..... It should be noted, however, that many of 
these complaints arise from the failure of members to take the time 
and trouble to explain to worried clients the difficulties which are 
encountered in solving their problems and the reasons for the law’s 
delay.”-—From the report of the Discipline Committee of the Bench- 
ers of the Law Society of British Columbia. 
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Silver Memories é 
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Compiled from the World Almanac and the L. A. Daily Journal of 
July, 1932, by A. Stevens Halsted. Jr. 


With American Flags flying before 
them, sixteen truckloads of war veter- 
ans during June came to the end of 
a transcontinental hitch-hike with the 
avowed purpose of remaining in Wash- 
ington until Congress pays their bonus 
in full. 





2 

Formal dedication of Spring Street, 
north of Temple Street, has removed 
the last natural barrier in the Civic 





A. Stevens Halsted, Jr. 


Center. This extension, past the Hall of Justice and joining 
with Sunset and North Broadway, was described 12 years ago 
as “a street piercing a small mountain and paralleling Main 
Street.” Today the mountain has been removed, and the Civic 
Center, with its new Hall of Justice, new City Hall and new 
State Building, is well on its way to completion. 


* * * 


Aside from receiverships, the method of selecting judges 
is one of the hottest local political subjects. The relations are 
considerably strained as between numerous of the 86 Superior 
Court candidates and the Los Angeles Bar Association as a 
result of the recent recommendations of the bar committee of 
15. The committee declared that 48, or more than 50 per cent 
of the candidates, are not qualified to sit on the bench, basing 
their statements on data from questionnaires submitted to the 
Association members. Add to this the fact that the Associa- 
tion is promoting a recall for 3 incumbent Superior judges, 
add the receivership scandal as a background, and a somewhat 
warlike atmosphere exists on the local scene. 
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California Bank —the industrial, 
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